own civilian attorney. Military judges, required in a general court-martial and detailed in a special court-martial if the convening authority determines the case is sufficiently complex, are officers under a separate judicial command from that of the commander. Although civilian employees of the service can be appointed to the courts of military appeals, there is now but one civilian who is on the Naval Court of Military Review%. The highest military court, the Court of Military Appeals, which hears only about two hundred discretionary appeals a year, provides the only civilian forum in the entire system. has repeatedly cut back on military jurisdiction on the grounds that the court-martial provides an inferior forum for the protection of constitutional rights. 9 Today, more than twenty-one years after the UCMJ took effect, issues of command control and the civilianization of military justice are still very much alive. Legislative reforms have been proposed, ranging from decreasing court-martial jurisdiction and limiting commander control through an independent military judiciary° to the complete abolition of the court-martial for offenses committed within the United States." 1 Especially relevant to the American debate on military justice is the experience of European countries which have either civilianized or abolished their court-martial systems. This article will evaluate three of the principal systems of civilianized military justice and will indicate to what degree greater or complete civilianization of the court-martial is a feasible alternative to the present American military justice system.
I. Theoretical Justifications for a Separate System of Military Justice
Military justice developed as a separate legal system under command control because military units were often isolated from both civilians and each other. Commanders needed the power to convene a courtmartial staffed with their own officers so that a quick determination of guilt could be made. However, modern transportation and communication have ended the isolation of military units, and trial of servicemen in civilian courts is now feasible in most situations.
Nevertheless, for several reasons, the military still maintains that a dealing with command influence, see 9. The UCMJ purported to establish a total criminal law system applicable to all military and civilian offenses committed by a serviceman at any place or under any circumstances. This proposition was rejected by the Supreme Court in United States ex rel. O'Callahan v. Parker, 395 U.S. 258 (1969), holding court-martial jurisdiction can. not be extended to non-"service-connected" offenses of servicemen because of the ab. sence of a number of basic constitutional rights in courts-martial. The Court has also declared unconstitutional court-martial jurisdiction over offenses committed by civilians such as discharged servicemen, dependents overseas in peacetime, and civilian employees separate system of justice free from civilian control is essential to efficiency and discipline. First, it is argued that "civilian courts cannot react to the needs of the service."' 12 The fear that the military would be hampered by civilian courts may have been justified when military camps were frequently impermanent and when civilian officials antagonistic to the military 13 could not always be relied upon for a fair or efficient trial. But today it seems clear that civilian courts can dispose of charges against servicemen as quickly and efficiently as courts-martial. A relatively easy augmentation of judicial personnel and facilities should enable certain civilian courts near military installations to handle the additional load of military cases. Even in overseas combat zones servicemen can normally be transported to other locations for trial. During the early part of the Vietnam War, for example, servicemen were flown to Japan for general courts-martial, and a number of Vietnam cases, including the My Lai massacre, were tried in the United States.
Second, it is argued that the military is a society apart from civilian life which requires different legal standards the civilian courts cannot appreciate or adequately enforce. 14 However, today when most servicemen perform technical jobs, 1 ' large numbers of them live off-base,' 0 and the armed forces are moving toward a greater degree of individuality and privacy for their members, 7 the distinctiveness of military life is questionable at best. Sociologists have noted the gradual convergence of military and civilian social structures due to technology and the bureaucratization of military functions. 1 -such as police and fire department work-are analogous to the military in their need for precise execution of duties during occasionally dangerous missions; yet such departments are governed by civilian legal standards. Similarly, while the military does have certain unique offenses," 0 such as AWOL, desertion, and insubordination, civilian courts should be able to balance the peculiar competing policies in military cases just as they do in other legal specialties such as juvenile or regulatory agency law.
Third, because military justice has traditionally been viewed as partly judicial and partly disciplinary, 20 the court-martial is said to be essential for the enforcement of command discipline. 21 However, recent changes in the armed forces dispute the necessity or even desirability of using the court-martial primarily as a vehicle for the enforcement of discipline. Military leadership doctrine now favors persuasion over authoritarian domination and views the commander's objective as instilling high initiative and morale rather than rigid discipline. 22 Moreover, non-judicial punishment powers presently permit commanders to enforce discipline by imposing a variety of effective but less serious punishments than those given by a court-martial. 23 Finally, the move of most western armed forces toward civilian court procedures and policies which limit command influence on courts-martial indicates the growing acceptance of the court-martial as an impartial judicial proceeding rather than a disciplinary mechanism. In 1946 a special committee appointed by the British War Office2 recommended dramatic changes for the separation of functions in army and air force courts-martial. 2 0 These reforms were implemented by (1) the extension in 1947 of the legal aid program for representing servicemen in courts-martial by civilian lawyers, 27 (2) the establishment in 1948 of an independent military prosecutorial agency along with a separate civilian organization to provide judicial officers for courts-martial, -s and (3) the creation in 1951 of a civilian Courts-Martial Appeal Court.
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A. Court-Martial Trials
Prosecutions are conducted by military lawyers in the Directorates of Army and Air Force Legal Services. 3 " When a commanding officer files charges against a serviceman, he determines if the case should be disposed of by court-martial; if so, a Directorate lawyer is assigned to provide pre-trial advice, help frame the charges, and prosecute the case. 3 ' An accused serviceman can hire his own lawyer, or request the 25. REPORT OF THE A ty" AN Am FORCE CouRS- ARTUL CoUIrssrr 1946 , Csm. No. 7608 (1946 .
26. The recommendations did not affect the hierarchical structure of the courtmartial system, retaining the three types of courts-martial: general, field.general. and district, convened by commanders at different echelons and carrying different maximum punishments.
27. Army Council Instruc. 603, July 19, 1947; Air Force Ministry Order A716, Sept. 4, 1947. 28. The Committee's recommendation, adopted by the Government, was implemented by Army Council Instruc. 880 (1948) appointment of one through the legal aid program, provided he meets the minimum income and wealth tests.
3 2 In a district court-martial, if the accused does not hire a lawyer, and if the Director of Legal Services determines that an appointed lawyer is unnecessary because the issues are not complex, a non-lawyer military "defending officer" will be appointed.
Courts-martial are presided over by members of the Judge Advocate General's office, an independent civilian agency despite its retention of the traditional military title. The Office is composed of the civilian Judge Advocate General and some twenty judicial officers or "judge advocates," all of whom must be barristers with prior legal or judicial experience. On appointment by the Crown these judge advocates are given a full orientation on military structure, history, and traditions. A judge advocate is appointed for every general court-martial and for district courts-martial when a legally-trained presiding official is deemed necessary. In 1972, twenty-eight percent of the courts-martial had a judge advocate. 3 The judge advocate controls the conduct of the trial, ruling on procedural motions, the admissibility of evidence, and motions that the prosecution has failed to establish a prima facie case. He also gives a summation to the court at the trial's end. However, he is not a full judge, and it is the officers on the court who are the sole judge on questions of law, fact, and sentence.
Judge advocates assigned to the Judge Advocate General (JAG) office in London normally officiate at courts-martial held in the British Isles. They are also located abroad where sizable numbers of British troops are stationed: Germany, Cyprus, Hong Kong, and, until recently, Singapore. Where there is no resident judge advocate, such as in Gibraltar and the West Indies, one is generally sent from the London office. Judge advocates abroad may receive housing and other services from the local military commander, but they are otherwise independent of all military control.
B. Appeals
In addition to separating court-martial functions at trial, the British also civilianized military appellate functions. Following a trial, the 32. If a serviceman meets the minimum income and wealth tests for eligibility for legal aid, he may choose a lawyer or select one from lists made available to the Directorates of Legal Services by the Bar Council (for barristers) and the Law Society (for solicitors) containing the names of lawyers experienced in military law.
33. Statistics provided by the Office of the Judge Advocate General. 34. Similarly, if a serviceman is tried abroad at a place where a British lawyer who can serve as defense counsel is not available, a lawyer, either from Great Britain or a nearby British colony, may be brought in at government expense.
convening commander consults with the JAG office on whether the charges were proper, the evidence sufficient, and the sentence legal. 35 The commander (referred to as the "confirming authority") need not follow such advice, but in practice normally does, for he has to, as a matter of law, justify disregarding it.3 If the conviction is confirmed by the commander, it is forwarded to a higher "reviewing authority." Acting with or without legal advice, this officer may set aside the conviction, reduce the sentence, or take any action the confirming authority could have taken. If again affirmed, the papers are sent to the JAG office for yet another review.
After these administrative reviews have been completed, the accused may submit an "appeal petition" to the Army or Air Force Board, which is composed of certain political officers (such as the Secretary of State for Defense), high-ranking civil servants, and military officers.
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The Judge Advocate General advises the Board on how to dispose of the petition, and again the Board may set aside the conviction, reduce the sentence, or take any action which the confirming officer could have taken. If the accused is still not satisfied, he may petition for an appeal to the Courts-Martial Appeal Court. This court is composed of three civilian judges assigned from the judges of the Court of Appeal and the Queen's Bench of the High Court of Justice. The Lord Chief Justice or one of the Lord Justices of the Court of Appeal is usually presiding officer. The court must grant leave to appeal before a case can be heard. It reviews questions of fact and law, but cannot grant a new trial or revise court-martial sentences. It can, however, indicate displeasure at unduly harsh sentences, and this may result in a reduction of sentence by the service Board. 38 The case load is extremely light; from 1966 through 1972, there were only fifty-seven requests for appeal, thirteen of which were heard by the court. 30 The right to counsel continues through the submission of the request for appeal, and the court has authority to grant legal aid for the appeal itself.
C. Jurisdiction
The Army Act of 1955 extended court-martial jurisdiction over members of the military for all offenses committed overseas and for all 
D. Assessment
In the over twenty years since the adoption of these reforms, Britain has maintained a substantial number of troops abroad and has been involved in a number of limited wars and military operations without experiencing serious administrative difficulties in the conduct of its courts-martial. There is no apparent movement in the army or air force hierarchy for a return to the old system, and consideration has recently been given to changing the naval code of justice to render it closer to the army and air force. However, commanding officers can still decide what charges will be preferred, whether a court-martial will be convened, and who will serve as members of the court, 43 and these powers may 43. The commander or convening authority appoints the members of the court who are required to be officers, coming when possible from a different unit (In the case of a district court-martial) or corps (in the case of a general court-martial). A general court-martial consists of a president of the rank of field officer and not less than four other officers above the rank of captain. A district court-martial consists of a president (normally a major or above) and at least two other officers, each of whom has held a commission for at least two years. See 33 Halsbury's Laws of England, § § 1820-24. Thus, the rank and length of service requirements for court members Insure limit the civilianizing effects of the reforms and account in part for the lack of criticism by commanders. On the other hand, court-martial statistics since the introduction of the reforms indicate decreased use of the court-martial, and increased reliance on non-judicial punishment. 4 ' This trend reduces the need for expensive and time-consuming courtsmartial while saving minor offenders from the potentially higher sentence and social stigma of a court-martial conviction.
4 5
While it is more difficult to assess the impact of the reforms on discipline and efficiency in the British armed forces, the British record for order and discipline clearly compares favorably with other western armed forces. 40 With about ten percent of the British army having been engaged for years in the difficult peace-keeping operation in Northern Ireland, the English can claim with some justification, that "no other army, faced with the riots and gunmen of Ulster, would have kept its temper so well." 47 Of course, other military reforms, including the better pay, improved living conditions, and greater individual freedom provided to attract volunteers when Britain adopted a volunteer force in 1963, have undoubtedly contributed to this record. But while Britain has been plagued by some of the same personnel problems which have confronted other western nations in recent years, e.g., a lack of enthusiasm for military service and dissatisfaction with routine military jobs, 4 8 the court-martial reforms appear to have improved the quality of British military justice without impairing discipline or efficiency.
that control of the function of determining guilt or innocence will be in ranking officers.
By contrast, the UCMJ provides that, upon request of an enlisted accused, at least one-third of the court members must be enlisted men. However, commander or convening authorities have generally selected high ranking NCO's who are considered to be more disciplinarian and prosecution-minded than junior officers, and the election to have one-third enlisted men is only made in about two percent of court-martial cases. . Section 15 establishes the right of servicemen to participate while offduty in political activities, such as holding public office, but not including wearing the uniform to political meetings or distributing political and propaganda materials in barracks. Section 10 states that orders can be given, and need only be obeyed, if related to official purposes and not violative of human dignity. The right of a serviceman to develop his personality is also guaranteed and has been applied to permit the wearing of civilian clothes off-duty, and the expression of opinions and criticisms, even of the military and commanders. 
A. Abolition of Courts-Martial
West German servicemen are subject to both the civilian Penal Code (Strafgesetzbuch) and the Military Penal Code (Vehrstrafgesetz) which contains solely military offenses such as mutiny, desertion, AWOL, mistreatment of subordinates, and abuse of command and disciplinary powers. -5 Since there are no courts-martial, servicemen are tried for offenses under either code in the appropriate civilian court. When a commanding officer determines, pursuant to guidelines in regulations, that an offense is sufficiently serious, he refers the military or civilian case to the local civilian prosecutor. Such referral does not prevent the commander from taking disciplinary action against the offender, but disciplinary action is usually postponed until completion of the criminal proceedings.
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The offenses in the Military Penal Code generally permit sentences of a fine, confinement, or both, although Parliament has abolished confinement for a number of less serious offenses. Servicemen may be sentenced to "disciplinary arrest" (generally involving confinement during only the evening), and those under twenty-one may be sentenced to the even less onerous "juvenile arrest." Judges have, in fact, tended to impose fines, rather than confinement, for servicemen. 58. In describing the West German system of disposition of charges against servicemen, the author relies in part on interviews in August 1971 with German officials, including Dr. Hans-Gfinter Schwenck, Ministerialrat, and later correspondence with Herr Peter Zimmerman, Oberregierungsrat, and Dr. Dietrich Genschel, Oberstleutnant, Bunderministerium der Verteidigung.
B. Disciplinary Powers in Commanders
reprimand, fine of up to one month's pay, imposition of a curfew from one day to three weeks, minor restrictions, and seven days' disciplinary arrest. Batallion and higher commanders may, in addition to the company commander's sanctions, impose disciplinary arrest for up to twenty-one days.
A commander imposes disciplinary punishment by informing the accused of the charge, giving him and his soldiers' representative an opportunity to be heard, and then imposing the punishment after at least one night has passed since he learned of the case. Punishment is stayed until any appeal has been completed. The only appeal available from a punishment not involving disciplinary arrest is to the next higher commander. Punishment involving disciplinary arrest, on the other hand, must be approved by a judge of a service court (Truppendienstgericht). 5 9 If the judge approves the punishment, the serviceman may then appeal to the full service court.
The service courts are civilian courts created to hear certain military cases and appeals, much as other administrative courts in West Germany deal with specialized areas such as labor, civil service, welfare, or finance. There are presently six service court districts with twentysix judges who are civilian lawyers trained for civil judicial positions and appointed for life by the Minister of Justice. Service court proceedings are held in a courtroom generally located in a civilian community near a military installation.
Procedure in service courts is similar to that found in other German courts. The commander's legal advisor (Rechtsberater) is the prosecutor.y 0 The accused may hire his own civilian attorney, or a state legal aid lawyer may be appointed to represent him. However, in many appeals from disciplinary punishment, the serviceman is not represented by a lawyer, unless the service judge decides the case is sufficiently complicated. The relatively nonadversarial nature of German judicial proceedings often decreases the need for legal counsel. If the judge decides a lawyer is not necessary, he will appoint a commissioned officer to represent the accused. The court has a jury of sorts, composed of the judge and two "assessors," one from the same rank group as the accused, 0 1 the other a staff officer. Each of the assessors and the judge has 59. When a service judge is not available on a ship, a commanding officer may execute a sentence of confinement, but, upon docking, must refer the case to a service judge for review.
60. There are presently ninety-four full-time legal advisors to commanders, all civilian civil-service attorneys. Kreuger-Sprengel, The German Military Legal System, 57 MIL. L. REv. 17, 25 (1972) .
61. There are three rank groups: enlisted men, noncommissioned officers, and officers.
one vote, and a majority determines the verdict. At the beginning of each year assessors are selected at random from lists supplied by the commander.
A serviceman who is dissatisfied with the decision of the service court may appeal to the Service Senate (Wehrdienstsenate) if the court certifies the case for appeal. This is normally granted when the judge feels the case is legally complicated or precedent-making. There are two Service Senates composed of three federal judges (Bundesrichter) and two military assessors (one a staff officer, one from the same rank-group as the accused). Their composition reflects a conscious attempt to permit the military some role, but not a dominant position, in the ultimate appeal from disciplinary punishments.
C. Career Disciplinary Punishments
Either in place of, or in addition to, imposing simple disciplinary punishment and referring the case to the civilian prosecutor, a commander at or above the division level may seek career disciplinary punishment (Laufbahnstrafen) against a career serviceman by filing charges in the service court. In such a case the service court functions as a trial court. The court can impose forfeiture of pay, delay of promotion, reduction in grade, and dishonorable discharge. Such career punishment provides an appropriate punishment for a career serviceman along with due consideration of the impact of the offense on his career potential. Career punishment may be appealed to the Service Senate under the same circumstances as regular disciplinary punishment.
D. Military Courts in Time of War or National Emergency
The West German Constitution provides that military criminal courts may be established "as federal courts" under the Minister of Justice with general criminal jurisdiction over servicemen in situations involving defense of servicemen abroad or on warships. 2 The Parliament has provided that such courts (Wehrgerichte) may be established in time of war or national emergency, and the Government has contingency plans for the establishment of military courts with civilian judges under the control of the Minister of Justice. 03 There are approximately 400 civilian judges, lawyers, and non-lawyers who would become military judges under such circumstances. They are specially 62. BAsc LAw, supra note 50, art. 96a(2).
63. See Krueger-Sprengel, supra note 60. at 24.
The Yale Law Journal Vol. 82: 1398, 1973 trained for the assignment, attend a one-week course biennially, and have continuing contact with military personnel in the command to which they would be attached. Such courts would have three judges, one a lawyer. The accused would have a right to appeal to special military courts of appeal composed of five judges, three of whom would be lawyers. The structure of these special federal, military courts-with civilian judges, under the control of the Ministry of Justice rather than the Ministry of Defense-suggests the reluctance of West Germany, even in time of war or national emergency, to return to the courtmartial system.
E. Assessment
The West German abolition of courts-martial and establishment' of limited commanders' punishments appealable to civilian courts seem to have worked well. 4 But because of West Germany's relative compactness and the absence of troops abroad, the administrative success of the present system cannot indicate whether the West German system would work with other armed forces. The fact that West Germany has provided, in time of war or emergency, for military courts, albeit ones more civilianized than Anglo-American courts-martial, indicates some nagging doubts as to the adaptability of their new system.
It is rather difficult to assess the impact of the military justice reforms on discipline, morale, and efficiency of the West German armed forces as those revisions were only a small part of a far broader program to remake the German military along democratic lines. 0 5 Yet reform 64. This result is due in no small part to careful planning. The legal division of the Ministry of Defense established a program of continuing education in military law and military matters for civilian judges, prosecutors, and lawyers. Six lawyers from the Ministry serve as liaison with civilian legal personnel, and some thirty lawyers are involved in the administration of military justice and discipline. Law teachers instruct officers and noncommissioned officers in military law, and service judges are given special training in military law. Care was taken to locate service courts near major military installations to reduce travel time of service personnel. of military justice has not been a particularly criticized aspect of that generally controversial program; 66 and despite some problems, the Bundeswehr has a good record as a disciplined and efficient armed force. 7 And while West Germany has not had the United States' problems of an unpopular war, far-flung troops, or racial unrest, it has had to overcome the unwillingness of German young men to enter the military,6 8 and yet has been able to develop a relatively stable group of career NCO's and officers. Thus, the West German experience at least suggests that in peacetime, order and discipline can be maintained without courts-martial through the relatively minor disciplinary powers of commanders subject to limited civilian review.
IV. Swedish Reforms Through Abolition of Courts-Martial and Disciplinary Powers
In 1949 Sweden abolished its court-martial system; military offenses previously found in the court-martial code were added to the civilian criminal code, but made applicable only to servicemen. 9 Thus, servicemen are subject to prosecution in the civilian courts for both civilian and military offenses. 67. In NATO comparative evaluations, the West German forces have consistently scored high in competition with the United States and other NATO nations in such diverse areas as infantry, tank gunnery, paratroopers, air defense, destroyers, and missiles. FEDERAL A fINISTRY OF DEFENSE, WHITE PAPER, supra note 51, at 43. There seem to be no serious morale or disciplinary problems. In 1969, 65,000 West German troops participated in "Operation Knight's Move," and a reporter found that the "most impressive elements were the easy cooperation between the United States, French, and Belgian units and the Germans . . . and the high elan among the young German troops:' N.Y. Times, Sept. 13, 1969, at 7, col. 1. 70. In describing the Swedish system of disposition of charp-es against servicemen, the author relies in part on observation of four trials of servicemen for disciplinary offenses in a civilian court in Stockholm in August 1971; on interviets in August 1971 with Radman Bre, Stockholm Tingsrdtt, a civilian judge whose court has jurisdiction over military offenses, Radman Ingvar Agren, a civilian judge who is "auditor" for three Air Force Flotillas in the Stockholm area, Hans Gbran Franck, an attorney w ho has been engaged in cases involving members of the military, and attorne)s in the military section of the office of the Swedish Ombudsman; and on an unpublished report issued by the Ombudsman's office, Survey of Swedish Military Penal Law and Judicial Procedire, April 20, 1971.
When the
A. Correction and Disciplinary Punishment
While a few serious offenses, such as abandoning a post during combat must be prosecuted in the civilian courts, 7 ' minor military offenses, such as intoxication or disorderly conduct, are subject to minor "correction" and "disciplinary punishment" imposed by the commander.7 2 Intermediate military offenses, such as absence without leave or desertion, can either be prosecuted in the civilian courts or handled by the commander with minor punishments. 7 A company commander can only impose "correction": a warning, reprimand, extra duties for seven days, and denial of leave for seven days. A regimental commander or a commander of a separate unit, post, camp, or station can impose correction and "disciplinary punishment" consisting of a limited fine and/or denial of leave for eight to fifteen days. A fine usually of $1.50 per day is widely used by Swedish commanders in disciplinary punishment.
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The commander imposes correction or disciplinary punishment by informing the serviceman of the charges and asking him if he admits his guilt. Another enlisted man (a "comrade-conscript") may be present as a witness, and a record of the hearing must be made. The commander may proceed with the punishment only if the serviceman admits his guilt. If the serviceman is given a disciplinary punishment, the unit's "auditor," a civilian lawyer, reviews the legality of both the judgment and the sentence. The commander is not bound to accept the auditor's recommendation; but, in fact, it is invariably followed. If the auditor agrees with the commander, the serviceman can then appeal the disciplinary punishment to the civilian court. A punishment of correction, following admission of guilt, can only be appealed to a higher military authority.
If the serviceman denies his guilt, the commander can only obtain the auditor's recommendation and forward the charges to the local civilian court designated to hear disciplinary cases of servicemen. The judges of these courts usually have military service experience and some expertise in military law. The court consists of a judge and five citizen "assistants" who are much like a jury and are selected from a 
larger group chosen by the councilmen of each area. Each of the six court members has a vote, but it takes at least four citizen assistants to overrule the vote of the judge. As in civilian courts the procedure is informal and investigatorial, with counsel playing a rather subordinate role. The defendant may be represented by his own civilian attorney, or by an attorney appointed through the state legal aid system. In disciplinary cases, which often involve only fact determinations, servicemen seldom have attorneys; but in prosecutions for civilian or nondisciplinary military offenses, they will generally be represented by counsel.
B. Special Military Courts in Time of War or National Emergency
As in West Germany, there are provisions for the creation of Swedish military courts to try servicemen in the case of war or national emergency. 7t A number of judges, many of them presently civilian judges who hear military cases, would be given a military rank and would be assigned to special military courts which would follow civilian court procedures. These judges would be aided by three "assistants," two civilians and one member of the military; a military attorney would serve as prosecutor. When troops were abroad, a military court with all military assistants could be convened to try servicemen, although the present practice of returning servicemen from abroad for trial in Sweden would be continued if the military situation permitted.
C. Assessment
As in West Germany, the Swedish abolition of courts-martial seems to have worked well. Civilian judges in whose courts servicemen are tried receive special training in military law, and the other civilian court personnel seem to have had no particular difficulty in understanding and applying the substantive law of military offenses. Though Sweden has had troops stationed in United Nations peace-keeping operations in Cyprus, the Middle East, and the Congo, it has had no serious difficulty in returning servicemen accused of crimes to Sweden for trial in a civilian court. Chapter 22 of THE PENAL CODE OF SwrEDN, supra note 69, contains "Articles of War" which are only applicable in time of war or grave national emergency.
76. Several years ago the commander of the Swedish troops assigned to the U.N. peace-keeping forces in Cyprus expressed concern over the absence of military justice powers abroad. A Swedish investigator determined that the problem vs not serious, but suggested that a civilian judge, district attorney, and, if necessary, defense counsel, It is again difficult, as it was in the case of West Germany, to assess the impact of Swedish military justice reforms on efficiency or discipline since the abolition of courts-martial was only one of the liberal re. forms 7 " which have made the Swedish armed forces one of the least traditional militaries in the world today. The Swedish armed forces are, however, generally conceded to be well-disciplined, though they have experienced some of the same problems of lack of interest in military service and boredom which have beset other western forces in recent years. 78 Again, it must be conceded that the Swedish armed forces have not had to face the problems of either internal racial tensions or the global deployment of troops. Thus, although the Swedish experience shows no serious administrative or disciplinary problems with abolition of courts-martial, even when troops are abroad, its experience may not be fully translatable to the American situation.
V. Applying the European Experience to American Military Justice
A number of conclusions can be drawn from the British, German, and Swedish reforms. First, and most importantly, performance of key court-martial functions by civilians (Great Britain) and trial of servicemen in civilian courts (West Germany and Sweden) do not appear to have adversely affected military discipline or efficiency, at least so long as commanders retained minor disciplinary powers. Second, given modern transportation and proper education of key personnel, the reforms have not caused insurmountable administrative problems in domestic trials. Similarly, no insurmountable administrative problems have arisen in the prosecution of servicemen for offenses committed abroad, although the experience does not indicate whether such problems could be overcome if large numbers of troops were stationed abroad in time of war or in highly unstable or inaccessible locations. West Germany and Sweden have anticipated such problems by providing for the establishment of special military courts in time of declared war or national emergency, but they have not yet had occasion to invoke these excepbe flown to Cyprus periodically from Sweden to hear cases and thus avoid sending men back to Sweden for trial. This suggestion, however, was not adopted. Interview with Radman Bore, Aug. 2 & 3, 1971 (Stockholm) . By contrast, appeals from correction or disciplinary punishment abroad are normally handled by forwarding the papers to a civilian court for determination rather than returning the serviceman to Sweden.
77.
For example, Sweden has a civilian onbudsman with authority to inspect milltary units and investigate servicemen's complaints, requires commanders to consult with a board consisting of enlisted men, NCO's, and officers, and places virtually no restrictions upon the length of servicemen's hair.
78. The number of applications for conscientious objector status (requiring alternative civilian service) has increased in the last five years. In 1970, there were over 3,000 applications out of 50,000 men drafted of which about twenty-five percent were granted.
tions. However, it appears that these exceptions are only intended to refer to a World War II-type situation involving substantial mobilization and dislocation or to a prolonged national emergency which interferes with normal operations, transportation, and functioning of civilian courts. Finally, the experience of these countries suggests general approval of the reforms by both servicemen and commanders along with a generally favorable impact on the quality of military justice.
The degree to which the experience of one nation can be applied to another is, of course, open to question. 7 0 However, there are strong affinities between the armed forces of Great Britain, West Germany, Sweden and the United States which suggest that their military justice experiences may be relevant to one another. All four are among the world's most modem and advanced armed forces. 80 In terms of manpower, the United States armed forces are first, the West German, fourth, and the British, sixth.
8 1 Sweden, although not in the top ten, nevertheless also maintains a sizable trained reserve force. 8 -The size of the armed forces of all four nations has fluctuated considerably since World War II in response to international crises, national commitments, and changes in Cold War attitudes.s 3 They have a similar internal structure, developed from a common western military tradition. Finally, all four have undergone similar liberalizing changes concerning the treatment of military personnel.
Of course, the American military has tended to view our armed forces as unique because of its primary role in the western alliance: It is argued that given its responsibilities, the American military cannot afford civilianizing reforms. However, as the Cold War and Vietnam become less dominant in American military thinking, and as we move toward an all-volunteer army, the parallels between the United States' and other western armed forces are becoming more apparent. The European experience suggests that reducing or eliminating military control over such an armed force is feasible if an administrative structure can be devised which does not conflict with American constitutional and jurisdictional requirements.
A. The British Model
Under the British model the American armed forces would continue to maintain a separate court-martial system, with civilian judges appointed by the Attorney General, the Secretary of Defense, or some special civilian agency.8 4 Prosecutors would continue to be military JAG officers under a chain of command separate from that of the commander 8 5 Defense counsel would be a civilian attorney hired by the serviceman or appointed and paid for by the government. 8 0 Alternatively, a separate defense agency might be established, under the Attorney General or Secretary of Defense. 85. The Bayh, Bennett, and Hatfield Bills would establish an independent courtmartial command to exercise most of the appointive and administrative functions pres. ently performed by the commander and his subordinates, Sherman, Congressional Proposals, supra note 8, at 42-44. Two differences from the British model are that the chain of command is to the judge Advocate General rather than an independent civilian official, and defense counsel are also included within this military legal section.
86. It has always been considered appropriate for the military to provide counsel free of charge to servicemen in courts-martial. Pay increases since 1970 may make many enlisted men, for the first time, able to afford to hire a lawyer. However, the requirement of indigency in order to qualify for free representation might be unduly strict for servicemen, especially in cases involving only disciplinary offenses.
87. The British experience seems to indicate that a separate military or governmental defense agency is not necessary if there is a legal aid scheme to permit private attorneys to be paid by the government when the serviceman cannot afford to do so. 
B. The West German and Swedish Model
Under the West German and Swedish model, the court-martial system established by the UCMfJ would be abolished, except in times of declared war or national emergency. 8 9 The UCMJ offenses would be added to the federal criminal code, but made applicable only to servicemen. 9 0 Thus servicemen would be subject to trial for both civilian and military offenses in the regular federal district courts. 0 ' Prosecutions would be conducted by the U.S. Attorney's office, and defense counsel would be a civilian attorney hired by the defendant or appointed by the court. 2 When a serviceman demands a jury trial, the members would be selected from residents of the district, both military and civilian, according to the usual selection procedures of the Federal Jury Selection Act. 9 3 Thus, the panels would include members of the military, both officers and enlisted men, as well as their adult dependents and other civilians living in the area.
Commanding officers would retain the disciplinary punishment powers they now have under Article 15 of the UCMJ. 0 4 A serviceman 90. Reliance on a federal criminal code, rather than state laws, would seem to be more satisfactory for servicemen's offenses and would be consistent with recent developments in federal criminal law. The proposed Federal Criminal Code would establish a comprehensive statute containing most of the criminal offenses normally found in state penal law, applicable to all citizens when there are grounds for federal jurisdiction and the federal interest is sufficiently strong; to offenses committed on federal enclaves; and to offenses committed by American citizens abroad for which there are adequate grounds for federal jurisdiction. 91. For ease of administration, a district court might establish a special division, staffed with a separate federal judge or with rotating federal judges from the district, which would have jurisdiction over all military cases arising within the district. For minor and disciplinary offenses, federal magistrates rather than judges might be used. just as they are now used to try servicemen and civilians for traffic offenses and other misdemeanors on military installations and federal enclaves. 28 U.S.C. § 631 el seq. 94. See note 6 supra. Following the recommendations of a special Task Force on the Administration of Military Justice in the Armed Forces, the Secretary of Defense, in a letter dated January 11, 1973, ordered military departments to revise Article 15 pro-offered such punishment could, however, refuse it and demand trial in the federal court. 0 8 Following the West German model, he could be given a right to appeal to a federal court from severe nonjudicial punishments.
There are three feasible structures for trials resulting from crimes committed abroad where there is no court-martial system. First, courtsmartial for overseas offenses could be retained.9 0 However, such a split jurisdiction would mean that a serviceman tried abroad in a courtmartial would not be accorded the due process rights given a "domestic" serviceman tried for the same offense in an American civilian court.9 7 Second, adopting the Swedish model, servicemen could be returned to the United States for trial in a federal court. 8 However, transporting all accused servicemen and necessary witnesses back to America (even assuming foreign witnesses could be brought to the United States) 0 would entail considerable expense. Moreover, a jury chosen cedures to make legal advice available to an accused prior to punishment, to give him an opportunity to call witnesses, present evidence, and be represented at the hearing before the commander, to advise him of the right to appeal to the next highest commander, and to make the proceedings open to the public unless otherwise requested by the accused, or if military exigencies or security precludes public disclosure. Task Force Implementation, 3 ARMY LAWYER 7 (1973).
95. Presently, except in the case of a person attached to or embarked in a vessel, nonjudicial punishment may not be imposed if a serviceman demands trial by courtmartial, and trial by summary court-martial may also be refused, permitting trial only by special or general court-martial. Art. 20, UCMJ; MCM, supra note 6, para. 132, at 26-28.
96. The fact that American civilians are subject to state and federal criminal laws while in the United States, but not while abroad due to the absence of extraterritorial application of most offenses, might be considered to be analogous to this splitjurisdiction proposal.
97. There is something troubling about the fact that a serviceman who commits an offense in Hawaii or Maine would be entitled to a federal court trial, but would be subjected to a court-martial trial if he committed the same offense in Okinawa or in Iceland. The United States would be subjecting the serviceman to its criminal jurisdiction based on his status as a member of the military, but would be according hin entirely different trials depending upon his geographic location. Unlike the case of two different state court trials where the Fourteenth Amendment would at least impose the same basic due process standards, such basic constitutional rights as right to grand jury, trial by jury, and trial before an independent legal forum would be lacking in the court-martial abroad.
98. Presently, federal penal statutes may apply extraterritorially to American citizens for offenses committed on the high seas or in foreign countries if that is found to be the intent of Congress. Sum',. 437 (1935) .
Venue for the trial of a serviceman for an offense committed abroad could be the federal court district for the first location at which lie is returned to the United States, as is presently provided under the U.S. Code for crimes committed abroad, 28 U.S.C. § 3238 (1970). An alternative would be to provide that specified United States district courts would exercise jurisdiction over crimes committed In certain areas.
99. The United States would have no power to compel a foreign citizen to go to the United States to serve as a witness, although he might be persuaded to do so voluntarily or his deposition might be taken abroad. See Joint Hearings, supra note 45, at 63, 145. for a federal court would be totally removed from the conditions abroad under which the offense was committed, raising questions as to whether the serviceman has been accorded a trial by a jury of peers.' 0 0
The third, and most attractive, solution is trial of American servicemen abroad by U.S. district courts. There appears to be no constitutional bar to the creation of such district courts in a foreign country to exercise jurisdiction over American servicemen. 1 0 ' A federal judge and/or magistrate could either reside in the foreign country or fly to it from a nearby American possession, or even the United States, in order to hear trials. 102 Perhaps the best structure would be the establishment of divisions of certain existing district courts. For example, the District Court for Hawaii might establish divisions in Korea, Japan, and Okinawa; the District Court for Guam in Taiwan and the Philippines; the District Court for Massachusetts in Great Britain. 0 3 As American troop concentrations in foreign countries fluctuate, such divisions could be expanded, contracted, or eliminated without affecting the integrity of the district courts to which they are attached. An appropriate amendment to the Status of Forces Agreements, which now authorizes American courts-martial in foreign countries,1 0 4 would be 100. Although the constitutional right to trial by jury does not guarantee jur'men with similar experiences, it is troubling that a serviceman charged with an offense committed abroad or in a combat zone might be tried thousands of miles from the location of his offense by civilians who are not familiar with the conditions where he committed the offense.
Servicemen have objected to trial in the relatively closed atmosphere of an overseas court-martial, shut off from publie exposure and civilian attorneys. See comments of cussing SOFA agreements with forty-nine nations). These agreements typically provide for concurrent jurisdiction over criminal acts of servicemen abroad with the right to exercise primary jurisdiction in the sending or the host nation depending upon the type of offense and the circumstances under which it was committed. necessary to permit the United States to replace courts-martial with divisions of the district courts. Foreign countries are not likely to find this objectionable since a division attached to a United States district court on American territory should not suggest any permanency nor any invasion of the foreign country's sovereignty. 105 Prosecutors in such federal trials abroad would be either the U.S. Attorneys appointed for the court, or pursuant to the British model, military attorneys. 106 Defense counsel would again be resident private American attorneys 1 07 or ones flown in for the trial. If the number of local American attorneys were so small as to deprive a serviceman of a reasonable choice, he might be entitled to the selection or appointment of an American attorney from elsewhere, transported at government expense.
One of the principal objections to the establishment of such courts abroad has been the difficulty of obtaining a representative jury. However, in any overseas location where there are enough American service. men to produce a significant number of military justice cases, there should be enough servicemen to provide an adequate pool. 108 Moreover, in most overseas installations, there are a sizable number of civilian American citizens, such as military dependents, and private or government employees, who could also be included. 09 In any event, the pool would be larger and more representative than the present all-officer (or one-third enlisted men) court-martial panels; and given the wide divergence in age, race, economic status, and geographic origin of servicemen, it should provide as representative a jury as most federal jury pools. In those rare cases where there are an insufficient number of American servicemen and civilians to compose an adequate pool, a serviceman could be transported elsewhere for trial.
One problem with courts abroad is the limitation on a judge's au- thority to subpoena foreign witnesses and evidence, and issue other forms of mandatory process on foreign citizens. To enforce such orders courts could only exert such authority with the assistance of de foreign government."1 0 As under the present court-martial system, the United States would have to utilize the offices of the foreign government in obtaining compulsory process over their citizens. As under the present court-martial system,' 1 1 critical defense witnesses in the United States could be ordered to be returned to the foreign installation if still in the military; or if civilians, their deposition could be taken and introduced into evidence if they would not voluntarily return for the trial." 2 Deposition and other discovery procedures would actually be simpler than under the court-martial system, since the practice would be uniform with all federal courts, and other federal courts could assist the court abroad."1 3 In the unusual case where many of the important witnesses are in the United States, the overseas federal court judge could determine that a change of venue to the United States would be proper." 113. The assistance which federal courts give to other federal courts concerning service of process, disposition of contempt orders, and the like, is a practical convenience which courts-martial lack. Also, unlike courts-martial, which may have a jurisdictional barrier to imposing compulsory process over civilians, federal courts would have no difficulty in compelling civilians to testify. However, a federal court sitting abroad would probably have to utilize some military facilities and services. Military policemen might be used to conduct investigations, make arrests, serve process, and insure order in the court-room. See Ehrenhaft, supra note 105, at 302.
114. See FED. R. CraM. P. 21(b). 115. American civilians abroad may be tried by the foreign country, but the host nation frequently refuses to prosecute for minor crimes such as traffic offenses and for offenses involving only Americans or American property. Foreign courts have sometimes given unduly light sentences to American civilians for serious crimes not affecting that country or its citizens. One wife who killed her American serviceman husband in Germany was given only thirty-two days' confinement by a German court. Joint Hearings, supra note 45, at 67.
proposals have been made to plug this loophole, 1 0 but Congress has not yet acted. The establishment of overseas courts to try servicemen could solve this problem by providing a judicial structure which would provide a jury and other due process rights sufficient to pass constitutional muster for the trial of civilians abroad."' 7
VI. Conclusion
The American court-martial, with its command-dominated structure," 8 all military personnel,"1 9 commander-selected jury primarily from the officer class,' 20 inadequate pre-trial procedures,'21 and limited appeals, 122 provides servicemen with an inferior form of criminal jus- 117. Cost is one drawback to proposals for establishing a federal court structure III foreign countries for the relatively 'small number of offenses committed by civilians abroad. The number of criminal offenses, both military and civilian, committed by servicemen abroad is more substantial, warranting the expense. There would also be concomitant savings from the dissolution of the presently costly JAG legal establishment.
118. For accounts of the adverse impact which command control has had upon the quality of justice in the military, see P. Benson, tice. Proposed reforms of the UCMJ1 2 3 would remedy some of these problems but would leave intact the structure of court-martial, with its intrinsic relationship to military disciplinary policies and control.' 2 4
Reforms along the lines of either the British or West German-Swedish models, resulting in the separation and civilianization of military justice functions, appear to be a feasible way to provide American servicemen with greater justice. Adaptation of the British, or West German-Swedish models to the American military would require considerable structural changes, and some initial cost.I 5 However, it appears that these models can be adapted to the American armed forces with no loss of military effectiveness, and the improved quality of justice for the serviceman which they portend suggests that the effort would be well worth it. 125. It is difficult to estimate the cost of replacing the court-martial s)stem with federal court trials. However, the court-martial system is itself expensive to operate. In 1970, there were almost four thousand full-time JAG officers in the Anny, Na), Air duplicates the court structure and judicial personnel already existing in the local federal court, and only a small increase in personnel would appear to be required if military justice cases were transferred to the federal courts. However, in other cases, particularly in relation to trial of servicemen abroad, new and expensive court structures would have to be devised and new court personnel provided.
